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The MDA Adjudication Survey aims to provide some 
(albeit limited) statistical information regarding the state 
of adjudication in South Africa.  

The survey consists of information collected by MDA in 
respect of adjudications where MDA were retained to 
represent one of the disputing parties, or where one of 
our fee earners acted as an adjudicator. 

The information collected relates to adjudications where 
a decision was issued between 1 January 2017 and 
31 December 2017. 

MDA assisted with 45 adjudications during this period. 

The survey does not attempt to provide a representation 
of statistics of all adjudications in South Africa 
but simply provides statistics taken from these 45 
adjudications and provides some interesting insight.
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1. NATURE OF DISPUTE
 What are parties to construction contracts fi ghting about?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

The most common disputes referred to adjudication during the 2017 year were those in respect of a 
claim for extension of time and time related costs. Interestingly, this is in contrast to the 2016 year where 
the most common disputes were in respect of claims for outstanding monies and incorrect certifi cation.

Claim for extension of time and time related costs 

Claim for payment of outstanding monies/ incorrect certifi cation 

Payment of proven additional costs

Defective work
Termination of contract

Enforcement of contractual rights 
Time barring
Delay damages

Claim for costs of ongoing suspension of the works
Contractor’s entitlement to payment for access
Repudiation of subcontract and claim for damages
Responsibility for design
Engineer’s authority, duty & obligation to determine variations and claims
Manner in which rainfall formula was to be applied
Compensation for rate of exchange fl uctuations

20 11

8



2. PARTIES TO THE DISPUTE
 Whose fi ghting?

Similarly to 2015 and 2016, the majority of the disputes handled by MDA involved disputes between 
contractors and employers, with only seven out of 45 disputes between subcontractor and contractor. 
MDA also adjudicated a dispute between subcontractor and employer based on clause 40.9 of the JBCC 
subcontract agreement. This statistic confi rms, at least anecdotally, that subcontractors are still not 
using adjudication to enforce their rights. 

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

Employer / Contractor Contractor / Subcontractor Employer / Subcontractor

37 7 1



3. CONTRACTS CREATING DISPUTE

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7
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In previous MDA surveys, the NEC3 made up the largest portion of the contracts under which disputes 
were adjudicated. Interestingly, this year we saw a marked increase in disputes under the GCC 2010/ 
2015 suite. This correlation is most probably attributable to the fact that a large number of public sector 
employees use the GCC suite. It has become endemic in the public sector contracts that Engineers / 
Employers do not issue rulings in respect of claims. Preferring to refer such decision making obligation 
to adjudicators. 



4. WHAT IS THE MONETARY VALUE OF THE DISPUTES?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

Similar to most years a large majority of the disputes referred to adjudication dealt with monetary values 
of between R1 and R5 million. In 2017, MDA saw a marked increase of adjudications across the board but 
also of increased monetary value, particularly in the R20 to R50 million range.

< R 1 million 1 m – 5 m 5 m – 10 m 10 m – 20 m 20 m – 50 m > R 50m

10 12 5 2 6 1



5. QUALIFICATIONS OF THE ADJUDICATORS?

Once more engineers and attorneys make up the majority of the adjudicators. Most DAB’s appeared to 
contain at least three members with an even spread of qualifi cations. MDA has also seen an increase in 
dual qualifi ed adjudicators over the years. 

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

6.5%

22%

16%

54%

Attorney/ advocate Dual qualifi ed

Quantity surveyor Engineers



6. WHAT WAS ADJUDICATOR’S HOURLY RATE?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

3 3 331 2 1 2 1

A wide range of adjudicators rates were recorded over the 2017 year. Interestingly, there does not 
appear to be any industry related standard or guidelines with regards to the rates that adjudicators 
charge but this appears rather to be linked to the adjudicators’ qualifi cations. 

R 4 000 R 3 500 R 3 000 R 2 700 R 2 640 R 2 500 R 2 250 R 1 750 R 1 700 R 1 575

Hourly rate

R 1 550 R 1 500 R 1 350

1 1 1 1 1



7. WAS THERE A HEARING?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

Around 39% of adjudications went to a hearing. It is apparent from our experience, that hearings 
are becoming more prevalent, with some adjudicators requiring a hearing for every adjudication 
they deal with.

NO YES61% 39%



8. WAS A SETTLEMENT REACHED DURING THE ADJUDICATION PROCESS?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

Interestingly only 1 out of 45 matters reached a settlement during the adjudication process. Given 
the relatively quick procedure and limited costs, parties in adjudication are most likely to see the 
process through. 

NO YES97%



9. DECISION IN FAVOUR OF EMPLOYER/ CONTACTOR

Similar to previous years, contractors are still proving more successful than employers in disputes, with 
55% of decisions in favour of contractors. A small number of disputes fi nd a decision reasonably spread 
between employer and contractor on grounds of principle. 

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7
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7 1 1
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Millions

10. MONETARY VALUE OF DECISION

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

1 1

< R 1 R 1 – R 5 R 5 – R 10 R 10 – R 20 R 20 – R 50 > R 50 m Principle

21
3 2

The majority of the adjudicators awarded decisions less than R1 million. This correlates with the values of 
the disputes referred to adjudication.



11. DID THE ADJUDICATOR ISSUE HIS/HER DECISION IN TIME?

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

With 92% of decisions being issued on time, this indicates good performance by adjudicators 
across the board. This fi gure has increased from 78% in 2016.

YES NO92% 8%



12.  HAS A NOTICE OF DISSATISFACTION BEEN ISSUED? 

M D A  A D J U D I C A T I O N  S U R V E Y  2 0 1 7

73% of the total dispute outcomes were accepted by the parties as the the adjudictor’s fi nal 
decision. Although a small number of notice of dissatisfactions were issued, this does not 
necessarily mean the dispute will go to arbitration.

NO YES73% 27%


